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Expert Witnesses Is the Present System the Best Way To Go?

If we are to improve the standards of expert evidence, we have to look at all those involved
in litigation and not just the experts. Practitioners and judges have to understand the relevant
technicalities and statistics better than they currently do Advocates are free to advance any
argument they wish, however little they believe in it, provided that they think that it will advance
the interests. Expert witnesses give evidence not of fact but of opinion, based on knowledge and
experience. Cross-examination process may not be the best way of arriving at the truth

1. In some of my spare time (such as it is), | am fond of reading books about history. And my
favourite history books are often those which take a particular event (often a rather obscure or
limited event) and use it to cast a light on the overall flavour and nature of the character and soci-
ety of the period and the country in which the event occurred. What, you may wonder, has that
got to do with expert witnesses? Well, many of the problems of expert evidence which seem to
me to throw light on and illuminate a number of broader features of human experience and
nature, of science and technology, and, more particularly, of litigation and the judicial process.
And, as you have a packed, focussed and practical series of sessions ahead of you on the topic
today, | thought that | might say one or two things about a few of those wider aspects today.

2. At first sight, such a conceptual and indirect approach to the topic of expert evidence may
seem a little theoretical, even highfalutin', for what is meant to be a practical conference on the
topic. However, it seems to me that it is right in principle for people who are or who aspire to
be expert witnesses, and indeed any other people who are in any way involved with expert evi-
dence, to be able to see the function of the expert witness in its broader context. Furthermore,
if those people appreciate the role of the expert withess and expert evidence in its wider con-
text, they are likely to perform their role as expert witness, or whatever function they may have
in connection with expert evidence, more effectively, confidently and authoritatively.

3. An expert witness is a witness who gives opinion evidence to the court on technical, scientific or
other specialist issues, which the court considers appropriate for expert evidence, and any such evi-
dence should represent the expert's honest independent opinion based on his knowledge and expe-
rience. As Saunders J said long ago in a case heard in the reign of Mary Tudor, "if matters arise in
our law which concern other sciences or faculties we commonly apply for the aid of the science or
faculty which it concerns". And, as the great Lord Mansfield CJ said more than two hundred years
later, "in matters of science the reasoning of men of science can only be answered by men of sci-
ence". So, expert witnesses are a well-established feature of litigation, but they are unusual in that
they are entitled to give evidence not of fact but of opinion, based on knowledge and experience.

4. The first point | want to make concerns the nature of knowledge, an epistemological point
if you like. Experts and their views are very much creatures of their time, even in a field which
may seem to be as black and white as elementary physics. An expert's view on what is, in prin-
ciple, a timeless issue may be perceived as being "right", because it complies with the gener-
ally accepted contemporary view of the time, even though it will be thought to be completely
wrong-headed later. Thus, what now appears to be the crazy medical practice of bleeding, or

drawing blood from all ill or weak patients, was generally accepted as self-evidently benefi-

cial for over two millennia. Galen's medical writings, although containing much rubbish, were
treated as almost a sacred tract for nearly fifteen hundred years from around 200 AD. That was
so even though we now know (or should | say "strongly believe"?) it to be harmful in most
cases and fatal in some. Yet an expert withess who denied the value of the practice even in
an 18th century trial would have found his evidence unceremoniously rejected.

5. Or take a fundamental and apparently wholly objective and binary issue: does light consist of
waves or particles? From around the middle of the 11th century, the leading work on optics by the
Arabic scientist Alhazen appeared to establish that it consisted of tiny particles, and that is what any
educated natural philosopher would have said for the next 500 years or so. But, at least in Western
Europe, from about 1630, the generally accepted view among educated people was that the philoso-
pher Descartes had shown that light to consist of waves not particles. However, by the end of the
17th century, there were two competing views, both strongly held by respectable scientists: followers
of the great Isaac Newton believed that he had shown that Descartes was wrong and that light was
made up of particles, whereas followers of Christiaan Huygens equally strongly believed that he had
demonstrated that light was waves: an expert could have held either view, although the wave theory
seemed to have more adherents.

6. A century later in 1803 the experiments of Thomas Young appeared to show pretty clearly that
light consisted of waves not particles, and subsequent experiments during that century seemed to
clinch the point. So any respectable 19th century expert would unhesitatingly rejected the notion that
light was made up of particles. However, hardly was the point apparently clinched when along came
the quantum theory and Louis de Broglie's work established that light not merely consisted of both
waves and particles but did so at the same time - so-called wave-particle duality. So from about 1930,
any expert would have said that light was both waves and particles - or maybe that it was neither
and that waves and particles were each merely an incomplete metaphor as to the nature of light.

7. But myths are not merely something which existed in the distant, or even not so distant, past.
Let me refer to two more recent examples. In 1901, a Harvard psychologist, who went under the
faintly memorable name of Edwin Boring, translated a German pape rather ineptly, as a result of
which it became received wisdom in the English speaking world that different parts of the tongue,
as shown on a rough plan of the tongue, detected different tastes. This belief continued unabated
until 1974, when a certain Virginia Collings published findings which conclusively showed that all
parts of the tongue were equally sensitive to different tastes.

8. And to move forward to the present day, according to the Wall Street Journal of 28
October 2014, "[t]he top scientist guiding the U.S. government's nutrition recommendations
made an admission last month that would surprise most Americans. Low-fat diets, Alice
Lichtenstein said, are 'probably not a good idea.' It was a rare public acknowledgment conced-
ing the failure of the basic principle behind 35 years of official American nutrition advice. " And
it turns out that the famous five a day fruit and vegetable intake recommendation is not only
baseless but unsound, as ten a day, according to a UCL study last year, is what is required.

9. Expert witnesses and indeed the courts would do well to bear this sort of potential devel-
opment, change of tack and correction of mistakes in mind. And it is clear that some judges at
least are well aware of the potential for shifting sands when it comes to expert evidence. Dame
Elizabeth Butler-Sloss P observed in one case: "The judge in care proceedings must never for-
get that today's medical certainty may be discarded by the next generation of experts or that
scientific research will throw light into corners that are at present dark."



10. We are said to live in a rational and scientific age, and compared with the world
before the 17th century, we do. But it is by no means a world of absolute rationality: indeed, if
it was, it would not be a human world. We live in an environment which is heavily influenced
in its thinking and environment by physics - energy, transport and communications being three
obvious examples of vital ingredients of modern life which are only possible because of strict
application of the rules of pure and applied mathematics. However, one of the problems of the
modern age, which feeds into expert evidence, is the unsatisfactory way in which figures are
used and understood by the great majority of people. Most people, for instance, do not under-
stand the enormous importance of statistical evidence, and, if it is available, they do not under-
stand how to test its reliability, or even what it really means. And let me make it clear that | do
not pretend to have a particularly deep knowledge or understanding myself.

11. Statistically reliable information at its best can be very powerful, even conclusive, as evi-
dence. However, statistical information is potentially susceptible to pitfalls for the unwary.
Thus, if one is to say that a particular medical procedure is not one which a competent doctor
should have performed in certain circumstances, the best evidence on the issue might be
thought to be reliable statistics showing that the treatment does more harm than good or is
much less effective than the alternative treatment. But how often is such evidence available?
And, when it is, do we know whether is reliable? Those two questions reveal a conflict. On the
one hand, statistical evidence, if reliable, can show pretty clearly whether a particular view
about the procedure in issue is in fact properly based on hard evidence.

12. On the other hand, there are so many potential hidden pitfalls in the form of false
assumptions or other explanations that the figures can be positively misleading. Thus, what
are in fact the best hospitals for a certain procedure may have worse mortality rate than the
less good hospitals, because GPs and indeed the less good hospitals refer the most difficult
patients to the best hospitals leaving the less good hospitals with the more routine cases.

13. And the general public understanding of statistical evidence is pretty woeful. Take the
opinion polls which we frequently see in the newspapers. If last month's figures showed
Labour on 35 and the Conservatives on 32, a 3% Labour lead, and this month's figures
showed Labour on 32 and the Conservatives on 34, a 2% Conservative lead, the headlines
would trumpet an enormous change. Yet the margin of appreciation on the figures in most of
these polls, assuming that they are properly representative, is, | believe, +/- 3%; therefore the
two sets of figures are wholly consistent with no change during the month in question. Indeed,
5% of the time | believe that the figures are not even within the +/- 3% range. One can under-
stand why newspapers do not mention that fact: it draws the sting from the story, but even
most otherwise well-informed people don't appreciate it, because we are not particularly well
educated in mathematics and science.

14. Another good example is the TV interviewer who incredulously challenged a statistician's
evidence that once there are more than 23 people in a room, the chances are more than 50%
that two people in the room will share the same birthday, and with 70 people in the room the
chances are over 99%. The presenter pointed out that there are 80 people in the audience,
and then said "anyone who shares my birthday of 10 January, put your hand up", and nobody
did. He then turned to the statistician triumphantly. Of course, the interviewer made an ele-
mentary mistake. It is one thing to say ask whether any two people out of 23 or 70 have the
same birthday; it is quite another to ask whether any of the remaining 22 or 69 people share

a particular person's birthday - ie have their birthday on a specified day.
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15. Failure to understand figures was, | think at the root of the problem in the sad case
of Professor Meadow, the expert witness who famously told a jury in the Sally Clark case that
the chances of one couple losing two children through cot deaths was 73 million to 1. The pri-
mary error in this was that it wholly ignored the possibility of the two deaths being connected
- both from what has loosely been called a cot death gene, and because of something in the
environment in which the two babies were sleeping. However, it also suffered from another
more subtle statistical error, namely an error appropriately labelled prosecutor's fallacy.

16. Professor Meadow's evidence also reveals another cause of expert fallibility, namely
emotional commitment to a theory or principle. Professor Meadow had been responsible for
developing and publishing the theory of Munchausen Syndrome by Proxy in 1973, which
made him famous, and led to him giving evidence in 1993 at a trial of a nurse who was con-
victed of poisoning several of her patients to death. He thereafter became an acknowledged,
indeed renowned, expert witness in cot death cases where foul play was suspected, and gave
expert evidence in relation to several such cases which resulted in conviction. In those circum-
stances, he would scarcely have been human, if he had not become emotionally attached to
his topic. He was eventually found guilty of professional misconduct and struck off, but, on
appeal, while the finding of a degree of misconduct was accepted, striking off was held to be
too severe a sentence and it was quashed.

17. Quite apart from not understanding figures, many people, including some judges and arbi-
trators, are over-impressed with figures: they give a respectability to evidence, even when they
are in fact are wholly subjective. My practice at the bar involved quite a few property valuation
cases. The surveyors had to come up with a figure, and they normally did this by looking at com-
parables, that is transactions in relation to other properties - ideally as similar as possible to the
subject property. However, the comparables had to be adjusted to allow for differences between
them and the subject property. A favourite exercise was to identify various factors and then add
and subtract percentages depending whether the comparable was better or worse than the sub-
ject property. Now, this had the appearance of being objective, but an enormous amount
depended on the factors which the expert surveyor chose, the weight he decided to give them,
and the percentage adjustments he chose to make. The choice of factors was entirely subjective,
although it is fair to say that common sense played a large part. As to weight and adjustments,
they had to be expressed in figures, ie in an apparently objective quantitative way, but of course
they almost always represented the subjective and qualitative views of the surveyor.

18. This again reflects general human experience: we clothe subjective assessments with
an apparent, but specious, respectability by purporting to quantify them in figures. If a lawyer
says to a client that she thinks that the client has a 75% chance of winning the case, that would
be meaningless; it would merely be a colourful way of saying that she thought that he would
win but there was a real chance, but not a very great one, that he would lose. Logically, | sup-
pose, it would mean that, if the client was going to get £1m if his claim succeeded, he should
settle for £750,000. In a more principled sense, | suppose that, if the lawyer's advice was reli-
able, she should have won three-quarters and lost one-quarter of all the cases where she had
advised that her clients had a 75% chance of winning.

19. More generally, the notion of dispassionate, detached scientist is something of a myth.
Anyone who has read about Einstein's visceral dislike of advanced quantum theory, with his
well known (if questionably attributed) observation that "God does not play dice" will appreci-

ate the role of a scientist's moral or instinctive feeling. So too, there is a degree of political
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instinct observable in many, but by no means all, of those involved on either side in the
debate about climate change. Anyone who has read about the current debate about the valid-
ity of the string theory (or, more properly, hypothesis) will be able to detect the passionate
nature of the commitment to the correctness of the hypothesis by certain scientists who have
given up fifteen years of their working lives on the basis that it is correct. And anyone who has
sat on a patent case will appreciate that some scientists, even eminent scientists, can become
very committed in their emotions and very one-sided in their approach to evidence, either
because of their instinctive quasi-proprietorial feeling towards a particular view or because of
a commitment to their clients' case - or both.

20. In this connection, it is relevant to mention the work of the great philosopher, Karl Popper.
One of his two great contributions was his insight into the way in which scientific discoveries are
made. The popular view is that a research scientist investigating a problem will start with the cur-
rently available information and knowledge and work through a series of logical steps to arrive at
an answer to the problem. Far from it said Popper. The scientist conceives of a possible answer
and then works backwards to justify it - if he can. That makes sense when you think about it.
Remember those puzzles we had as children: there are six entrances to the maze, and only one
of them leads to the centre. The natural and instinctive thing to do is to start with one entrance and
then, when and if it doesn't work, move onto the next and so until you find the right entrance. But
of course we quickly realise (or some clever clogs tells us) that the best and quickest way to solve
the problem is to start at the centre and work outwards till you get to the right entrance.

21. The trouble with that approach may be that it can be more likely to lead to errors. The
scientist who has the bright idea immediately has a vested interest in proving it is right, and
when he thinks he has proved it, he has an even more vested interest in defending the idea
and his proof. That's human nature. (It didn't worry Popper because he relied on falsification,
namely the rule that any hypothesis was good so long as it was not and could not be shown
to be wrong - eg the sun always rises is a hypothesis which seems to be right, and should only
be discarded when the sun doesn't rise - at which point none of us will be there to enjoy the
falsification). However, when an expert is instructed to act for a client, | suspect that he may
very well adopt the Popper approach, and start with what he hopes or expects will be his final
position and then work backwards to prove that it is right. Human nature being what it is, it is
almost inevitable that he will start with the proposition that his client is in the right.

22. Another feature of human nature which surfaces in the field of expert witnesses is the
human desire to clothe our instincts in respectable quasi-scientific terms and to express our
feelings as if they were based on logic rather than emotion. There is no doubt that DNA match-
ing by reference to statistical databases is reliable and can and should be the subject of expert
evidence, which can evaluate the statistical probabilities of a particular sample of DNA (eg that
from a criminal defendant) having the same source as another sample of DNA (eg that found
at a crime scene). However, DNA, although a very complex molecule consisting of a double
helix, each of the two helices is made up of a very long series of four different and easily iden-
tifiable bases, and therefore each sample of DNA is recordable by reference to an objective
and clear criterion, namely the sequence of the bases in the helices.

23. The same is not true of footwear marks, as the Criminal Division of the Court of Appeal
pointed out and decided in R v T. As the Court pointed out at para 80, an "approach based on
mathematical calculations is only as good as the reliability of the data used". And when they

turned to examine the database, there was a woeful shortage of evidence as to the number
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or geographical distribution of different types of relevant styles and sizes of shoes available.
The Court therefore ruled out the presentation of evidence which purported to express a math-
ematical or statistical assessment of the evidence.

24. Connected with this is the question of fingerprint evidence. The whorls and other patterns we
are all so familiar with cannot be analysed and categorised ain the same way as DNA with its differ-
ent sequences of identifiable and classifiable bases. Yet, as Sir Brian Leveson put it a few years ago,
"the language of certainty that examiners are forced to use hides a great deal of uncertainty." That
is not, of course, to say that fingerprint evidence is inherently questionable in terms of its value.
People experienced in looking at and analysing fingerprints can give important evidence upon which
convictions can properly be justified. But the probative value of fingerprint evidence cannot safely or
properly be expressed in mathematical terms, in the same way as DNA evidence.

25. In case what | have said so far sounds rather negative, fingerprints provide a useful topic
on the back of which to bring in another aspect of science and technology, which is not merely
a more positive point than those which | have been making so far, but is also a much wider
point. It is to draw attention to the enormous amount of hard work, ingenuity and sheer intelli-
gence and commitment which have resulted in the ever-accelerating scientific and technolog-
ical advances over the past 350 years. In March 2012, a paper was published<>[10], which
suggested that the reliability of fingerprint evidence could be expressed in qualitative terms.
Now | am not suggesting that this was the most impressive piece of scientific research ever
published or even that it is correct: | am not qualified to say. But it is splendidly typical of the
scientific world to worry away at problems and seek to come out with an answer. It is interest-
ing to note, in the light of the Court of Appeal's observations in the R v T case, that great weight
was given by the authors of the article to the existence of a large and reliable database.

26. We expect expert withesses to be independent and balanced, even though they are paid by
one of the parties. And the rules of court and a succession of judgments reinforce and re-emphasise
the requirement of independence, despite the inevitable pressure that expert witnesses face from
their clients, who are paying them, and the desire to win. It can be said that the decision of the
Supreme Court in Jones v Kaney<>[11], which removed the expert's immunity from suit when giving
evidence, may have served to increase that pressure, as even when giving evidence to the court the
expert not only needs to bear in mind his duty to the court, but also his duty to his client.

27. Having discussed a few concerns, | am bound to say that it does not seem to me that one
should simply concentrate on expert witnesses, when considering expert evidence. In this con-
nection, it is an incontrovertible fact that it is the lawyers who make the rules, and so the more
cynically inclined might say that this is why expert withesses are subject to the rule that they have
to be strictly impartial and tell the truth in an unbiased way when advocates are free to advance
any argument they wish, however little they believe in it, provided that they think that it will
advance the interests of the client. | think that such a view is a little harsh, and in the end untrue,
but one can well see how the unworthy thought might float to the surface of some people's
minds. However, whatever the fair or justified analysis, | do think that improving the value and
dependability of expert evidence does not depend solely focussing on expert withesses.

28. Thus, to pick up a thread | started on earlier, although there is no doubt that Professor
Meadow's performance in some cases, including the Sally Clark case, was open to criticism
and gave rise to serious concerns, the fact that no one in court seems to have seriously set
about challenging his unreliable statistical evidence also seems worrying. That is not meant

as a criticism of any individual, but it does demonstrate that, if we are to improve the stan-
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dards of expert evidence, we have to look at all those involved in litigation and not just the
experts. Practitioners and judges have to understand the relevant technicalities and statistics
better than they currently do.

29. In the field of patents, to which | was a judicial newcomer in 1998, there were a couple
of valuable procedures in complex scientific cases. The first was to provide the Judge at the
start with a detailed primer whose contents were approved by both sides. The second was for
the Judge to sit with an assessor, that is a wholly independent expert whose job was to edu-
cate the Judge on any general issue, without expressing views as to the appropriate outcome.

30. | also think that equality of arms as between the experts is also a factor which helps
ensure a higher quality of impartiality. The fact that an expert witness, witness 1, knows that
he has to face an expert witness, witness 2, on the other side, and that witness 2 will presum-
ably be briefing the advocate who is to cross-examine witness 1, should help concentrate the
mind of witness 1 on ensuring that his evidence is at least credible. Unless there is equality of
arms when it comes to expert withesses, witness 1 will be sorely tempted, sometimes sub-
consciously no doubt, to over-egg his evidence, or at least not to take quite as much care as
he might have done if he knew that there was someone as expert as he was testing and chal-
lenging his evidence. It is for that reason that | am a little nervous about a single joint expert.
However, as | indicated when | was a first instance judge in the early days of the CPR, in
Pattison v Cosgrove<>[12], limiting the parties to a single joint expert against the will of one of
the parties was a course which can and should be adopted if it is proportionate, bearing in
mind, inter alia, the amount of money involved. Further, while the 2011 Supreme Court deci-
sion in Jones v Kaney has its downsides, it should help to ensure that the expert withess does
his homework before giving his evidence, both in his report and in the witness box.

31. | also would join Sir Rupert Jackson in wondering whether the present system of con-
secutive cross-examination of expert withesses is always the best way to go about testing the
expert evidence. The formal cross-examination of witness 1, following which he can hardly
ever be recalled, followed by the formal cross-examination of witness 2 is fun for the advo-
cates and can be good theatre, but the rather gladiatorial and artificial nature of the cross-
examination process may not be the best way of arriving at the truth, although it sometimes
can be. At least in some cases, | can see much for hot-tubbing or concurrent evidence as it is
more respectably, if less evocatively, known. Under the chairmanship of the judge the lawyers
and experts get round a table and discuss the evidence and their views on it. Of course, par-
ticularly in the light of what | said earlier, it would be wrong to form any sort of clear view that
we should either avoid, or go over to, hot-tubbing generally, until we have gathered a statisti-
cally meaningful number of cases with hot-tubbing experts, and a statistically meaningful num-
ber of cases where the normal adversarial approach is adopted. With such evidence it should
be possible to assess the relative merits of the adversarial and hot tubbing systems.

32. There is much criticism of litigation both by those inside and those outside the litigation
world - and indeed there is much mystification about litigation among those inside and outside
the litigation world. | have always thought that much of the criticism could be met and much of
the mystification blown away by making the simple point that litigation reflects human nature.
Take the example of the frequently cited fact that many expert witnesses are frequently
accused of bias in favour of the client. Of course, there is an enormous temptation to an expert
to be biased. The expert is paid by the client - often handsomely; the expert sees documents

which support the client's case or excite sympathy for the client; the expert may well have
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given initially optimistic advice (not least because otherwise he would not have got the job),
and will want to stick with that advice if at all possible; the expert frequently attends meetings
so that he or she feels part of, or sucked into, the client's team, and therefore regards himself
as having to advance the client's case; the adversary nature of litigation will atavistically influ-
ence the expert to fight the other side.

33. All this may sound rather gloomy. It is not meant to. It is merely meant to identify some
of the potential challenges with expert evidence arising out of human nature and the nature of
the trial process, and to suggest how we might address and mitigate those problems. The
great majority of experts do their best to be objective and professional, and for most of those
experts their best is really pretty good. In any event, litigation, at least according to Sybille
Bedford in the memorable title of her excellent little book on the Bodkin Adams trial is "The
Best We Can Do". In doing our best in this connection, we should accept that we cannot erad-
icate the vagaries and imperfections of the human condition or of the nature of the trial pro-
cess, but that does not exonerate us from ensuring that we do as good a job as possible in
discouraging or neutralising these vagaries and imperfections. Our common law traditions and
practices, of which we have every reason to be proud, are well adapted to do this, given that
they are based at least as much on pragmatism and experience, as they are on principle and
theory. [David Neuberger - Church House, 7 November 2014]

Breach of PACE Leads to Conviction Referral from CCRC

A man’s conviction for failure to provide a specimen of breath is being referred to the Crown
Court after a possible procedure breach by the police. Mr GF was convicted in July 2023 after
failing to comply with a roadside preliminary breath test — he repeatedly refused to provide a
specimen, claiming he did not believe a police officer was a real officer — and failing to provide
a specimen at the police station. Mr GF applied to the Criminal Cases Review Commission
(CCRC) in September 2023, based on his mental health and his autism being a ‘reasonable
excuse’ and a defence to the charge. Police have since accepted they should have called an
appropriate adult to the police station for the drink drive procedure. After a review by the
CCRQGC, it is considered there is a real possibility the Crown Court will exclude the evidence of
the drink drive procedure under s78 Police and Criminal and Evidence Act 1984, based on the
failure to secure the attendance of an appropriate adult. It is also satisfied that there is no real
possibility that the guilty plea in the Magistrates’ Court by Mr GF, who is not being identified
because of his vulnerability, will be considered as evidence of a confession.

Why Labour’s New Prisons Minister is Perfect For The Job

Simon Hattenstone, Guardian: For those unconvinced that prime minister Keir Starmer really
wants to fix Britain, look no further than his appointment of James Timpson as prisons minister.
Timpson, chief executive of the eponymous family business best known for shoe fixing and key mak-
ing, is not an MP and has been parachuted into the job by Starmer with a peerage and a seat in the
Lords. We've seen this done recently, but in a cronyist Conservative way that diminished the repu-
tation of politics. Rishi Sunak lobbed David Cameron into the Lords so he could appoint him foreign
secretary. But there is a big difference. Cameron was the discredited former prime minister who had
enabled Brexit, helped destroy the country, then “scuttled off” to France to put “his trotters up” (in the
words of Danny Dyer). As for Timpson, he is a businessman and chair of the Prison Reform Trust,

with an outstanding track record of supporting ex-offenders in work and a commonsense radical-

8



ism in his approach to justice. What makes the appointment so surprising, and hopeful, is that his
vision of justice is quite at odds with the “bang ‘'em up and build more prisons” rhetoric that the
Labour party was spouting in the buildup to its landslide general election victory.

The Prison Reform Trust does what it says on the tin: it campaigns for reform of the prison system.
Rather than jailing more people, this means jailing fewer of them. It means not giving custodial sen-
tences for petty offences to parents who shoplift to feed their children or to people with drug and
mental health problems who should be getting support in hospital or the community rather than being
jailed, when their problems invariably get worse, sometimes to the point where they take their own
life (in the 12 months to September 2023, 92 deaths in English and Welsh prisons were self-inflicted).
It means not introducing a bill that could criminalise homeless people for smelling.

Labour has pledged to deliver 14,000 new prison places to tackle the overcrowding crisis if it
got into government. But Timpson does not believe this is the solution. Far from it. On Channel
4’s Ways to Change the World podcast in February, he cited the Netherlands as a good example
of what prison policy should be like. “They’ve shut half their prisons. Not because people are less
naughty in Holland — it's because they’ve got a different way of sentencing, which is community
sentencing. People can stay at home, keep their jobs, keep their homes, keep reading their kids
bedtime stories — and it means they’re far less likely to commit crime again.”

In that interview, Timpson said a third of prisoners should definitely be jailed, another third should
probably not be there and “need some other kind of state support”, while for the final third prison is
“a disaster ... because it just puts them back in the offending cycle”. Timpson also said that the coun-
try is “addicted” to sentencing and punishment. “l think we need a government that’s brave, prepared
to take politics out of sentencing, and is prepared to accept that we can't afford as a country to build
£4-6bn worth of prisons to house more people,” he said. “It just doesn’t make sense.”

Then there is the national disgrace that is the indeterminate prison sentence known as IPP
(imprisonment for public protection). Although the sentence was abolished in 2012 after the
European court of human rights ruled that it was a breach of human rights, almost 3,000 pris-
oners are still serving IPPs. As of December 2022, all but 35 IPP prisoners were past their tariff
(the minimum term to be served in prison). At the Prison Reform Trust, Timpson has cam-
paigned for resentencing as recommended by the justice committee in September 2022. This
would mean that prisoners who have served their tariff would be released. Starmer’s Labour
was not brave enough to support resentencing when it was in opposition.

Timpson has put his money where his mouth is — literally. The Timpson group, founded in
Manchester in 1865, employs more than 600 prison leavers, making up approximately 10% of the
company. In 2019, Timpson told the former Guardian prisons correspondent Eric Allison that only four
of the 1,500 ex-offenders he had employed had gone back to prison. An astonishing figure. “If | recruit
someone from prison they’re more honest, stay with me longer, more loyal, and more likely to get pro-
moted. If you walk around a prison, you get people who just want a job, they don’t want to disappoint
their family again,” Timpson told Krishnan Guru-Murthy on the Ways to Change the World podcast.

As prisons minister, Timpson is now in the perfect position to show the way forward — to fel-
low ministers, to entrepreneurs, to the populists and bigots who want to see ever more people
locked up. And the beauty of the ideas he championed at the Prison Reform Trust and as CEO
of the Timpson group is that they are not just progressive, they are also cheap. In fact they
save money (hear that, Rachel Reeves!). In 2022, the average cost per prisoner was £48,409
a year. If Timpson is now allowed to put his beliefs into practice, he will transform prisons, the

lives of ex-offenders and society at large.
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CCRC: Sentence for Sex Offences Referred to the Court of Appeal

A sex offender’s sentence has been referred the Court of Appeal by the Criminal Cases
Review Commission (CCRC) as time he had spent on bail with a qualifying curfew wasn’t taken
into consideration. George Moseley was convicted at St Albans Crown Court of several sex
offences, including rape, in March 2014. He was sentenced to 23 years imprisonment. Mr
Moseley applied to the CCRC in July 2022 in relation to his sentence. His convictions are not
being referred. Mr Moseley spent 202 days on qualifying curfew monitored by an electronic tag
before he was sentenced. Under the provisions of section 240A of the Criminal Justice Act
2003, he should be entitled to have half a day per qualifying day counted against his sentence,
but this credit was not deducted. This issue was not raised at the time of sentencing, and so
the CCRC has concluded there is a real possibility that the Court of Appeal will reduce Mr
Moseley’s sentence in relation to the number of days he spent on qualifying curfew.

Extradition to Romania for Disabled Man Would Breach Article 3 ECHR

The practicalities of specific assurances for disabled prisoners must be rigorously scrutinised and
generic assurances routinely supplied for the generality of cases may prove inadequate.

Doughty Street Chambers: McGowan J quashed an order for extradition to Romania to
enforce a prison sentence of 46 months, finding surrender incompatible with Article 3 ECHR
and barred by S25 of the Extradition Act 2003. Mr G is a single leg amputee and relies on a
wheelchair and, at times, crutches, for mobility. At HMP Wandsworth, Mr G struggled to move
around and injured himself in falls. Romania provided case specific prison assurances which
the District Judge relied on to rule out any prospective risk of inhuman and degrading treat-
ment, guaranteed by Article 3 ECHR. The District Judge was satisfied that the assurance and
further information was reliable with assistance from dedicated fellow prisoners was promised,
but decisions of the European Court of Human Rights clearly deprecate the use of other pris-
oners as a substitute for the dignified detention of disabled prisoners.

ECtHR authorities relied on by the Appellant require that “...special care in guaranteeing such
conditions as correspond to the special needs resulting from the detainee’s disability” (Potoroc v
Romania 37772/17 at [81]). Authorities must do "everything that could reasonably be expected
of them to provide ... the medical care he needed....... ". The court found in that case that the
provision of a “supporting convict” in place of qualified staff meant that the authorities "failed to
implement and provide a coherent and appropriate therapeutic strategy capable of responding
adequately to the applicant's medical needs, so as to avoid subjecting him to treatment contrary
to Article 3 of the Convention". In Epure v Romania (73731/17) at [71] and at [83] the court said,
" the help offered by the applicant's fellow inmates did not form part of any effective assistance
by the State to ensure that the applicant was detained in conditions compatible with respect for
his human dignity. Such help cannot therefore be considered suitable or sufficient".

The High Court agreed the assurances provided by the Romanian authorities were inadequate,
applying the ECtHR authorities to disapprove of “unqualified fellow prisoners” providing “care and
support to a detainee confined to a wheelchair. It is not difficult to see how that would detrimentally
affect the dignity of the individual, particularly in showering or bathing.” McGowan J found that “the
Judge did not deal adequately with the material available to her at the hearing”. The "appointment
of a supporting convict" is not an adequate substitute for professional care. ... It is apparent that the
Appellant needs regular care and help with getting to a bathroom, (possibly on a different floor), and

other mundane tasks which should not be provided by an untrained fellow convict. There is a real
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risk that that is capable of "humiliating and debasing him". He is vulnerable by virtue of his
physical disability, that vulnerability could only be aggravated by any dependence on a fellow pris-
oner.

The High Court decided at [63] that "If the RP's disability or mobility issues are such that his
needs cannot be met within the penal system, it is clear that the JA will suspend the sentence
of imprisonment." However, the court was not content to rely upon this remedy. “That finding
required deeper analysis” and it was “not clear how that provision would work in this case.”
The Appellant already suffers from a disability, he is wheelchair dependant. ... It is not difficult
to see the risks to health, wellbeing and dignity in such a course.”

In relation to s.25 of the Extradition Act the court held that “When s.25 is raised as a potential bar to
extradition the court must establish what precisely the individual requires to achieve a basic standard
of health and wellbeing. ... The risk of oppression arising from there being no provision of trained assis-
tance and consequent dependence on the care of a fellow prisoner arises is clear.” The appeal correct-
ed the District Judge’s decision by applying anxious scrutiny and conducting what the Court described
as “an intensely fact specific approach” to the details of assurances with the dignity of the appellant in
mind. The appeal was allowed on Article 3 ECHR [para 43] and Section 25 grounds [para 41].

UAE’s Forgotten Mass Trial

At least 84 Emirati human rights defenders and political dissidents are on trial in the UAE, fac-
ing death sentences or life in prison on spurious charges related to their political activism and
human rights work, in a case that has its origins in another from over a decade ago. Public scruti-
ny on this case is necessary for these defendants to have any hope for freedom. The silence of
the international community — now and over the last decade — has led us to where we are now:
84 of the UAE'’s brightest civil society members are at risk of losing their voices forever.

‘Labour Needs to Arrest UK’s Authoritarian Slide

Yasmine Ahmed, BY-Line Times: Attacks on freedoms have felt incessant; attacks on the institu-
tions and practitioners who uphold them have been vicious and vociferous. The new Labour govern-
ment now has an opportunity to reframe the discussion around human rights, but it will require both
courage and conviction. The simple truth is that human rights, and the international legal frameworks
that uphold them, protect ordinary people from those that wield power. This could be the local coun-
cil, a palitician, or the police. These laws ensure a decent standard of living and if not, access to jus-
tice and a remedy. Essentially, human rights ensure David is supported and that the system cannot
be rigged in Goliath’s favour. In this context, it is perhaps clearer to see why vested interests in British
society have sought to water down or remove these protections entirely.

The campaign against human rights, both domestically and internationally, is well resourced and
coordinated. Some politicians and elements of the media have tried to reduce human rights to little
more than hostile soundbites in a culture war narrative. They have even weaponised the term
‘human rights,” turning it into a loaded gun to dispatch critics of creeping authoritarianism as little
more than “lefty-liberal lawyers.” We fully expect these attacks to intensify as the more extreme ele-
ments of the outgoing administration find themselves unencumbered by the realities of governing.

It will require a principled stand by the new Labour government to weather this inevitable
barrage, but it is fundamental to our democracy, basic freedoms, and the UK’s standing on the
international stage. The Britain Labour has inherited is a far less free country than it was just

a few years ago, and reversing the slide toward authoritarianism will require a committed
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and concerted effort. Civicus Monitor, a global research collaboration that measures
basic freedoms, last year reclassified the UK as a country where civic space had “harrowed”
to one where civic space is how “obstructed”. To list every regressive measure the previous
government enacted to get us to where we are today risks turning an opinion piece into a man-
ifesto, but there are a few measures that stand out. These should be priorities for a Labour
administration seeking to reinforce our democracy and repair the damage.

First, the Police, Crime, Sentencing and Courts Act 2022 and Public Order Act 2023 have
dramatically increased police powers and criminalised peaceful protest, a critical avenue for
people to express their views. Second are the ham-fisted, cruel and unlawful asylum mea-
sures of the previous government, the UK-Rwanda plan being its most high-profile component.
While Labour has given assurances that they will not send people to Rwanda, it has been less
equivocal about the laws that underpin the assault on refugee rights, namely the Nationality
and Borders Act and lllegal Migration Act. These laws, prevent people from claiming asylum
and risk subjecting them to indefinite detention and limbo. Human Rights Watch and many oth-
ers have made clear that these laws are in stark contravention of the UK’s obligations under
the Refugee Convention and international law more broadly, and undermine the UK’s ability to
promote human rights and the rules-based order abroad.

Finally, the incoming government needs to protect and uphold the independence of institutions that
provide a vital check on government power. The last few years have exposed just how easy it is for
politicians to undermine the independence of British democratic institutions. From the proroguing of
Parliament through to the Safety of Rwanda Act, politicians have tested the boundaries of our insti-
tutions to their very limits. A government that doesn’t respect the rule of law is the very definition of
authoritarian, and Labour should change course, and instead strengthen measures that increase
accountability for the government’s acts including access to legal representation and the courts.

California Moves to Ban Forced Prison Labor — But There’s Still More to Do

Giuliana Perrone, Inequality.org: USA Sixteen states still allow the incarcerated to be forced
into labor for a pittance, a historical extension of slavery that must be eradicated.

California is finally taking steps to abolish slavery from its constitution by banning it in state
prisons. On June 27, 2024, the state legislature passed the End Slavery in California Act, tee-
ing up a statewide vote this fall on whether to end forced prison labor in the Golden State. As
of now though, California remains among the 16 states that allow the forced servitude of its
prisoners. California’s Constitution, like the 13th Amendment, bans involuntary servitude
except as punishment for a crime. This new amendment would remove that exception, often
dubbed the “slavery loophole.” Voters in four states — Alabama, Oregon, Tennessee and
Vermont — have recently approved similar proposals. This burgeoning movement to close the
exception should spur us all to work toward abolishing carceral slavery everywhere it still
exists. True abolition requires the total demolition of slavery and its racist legacies. History tells
us what happens when abolition fails — continued exploitation and subjugation of people,
incarcerated or otherwise. Typically, non-white Americans pay the highest price. The racist
legacies of slavery can still be found deeply embedded in the criminal justice system today,
including compulsory carceral servitude for no or very little pay. Seven states do not pay
wages at all to those they force to work. The rest pay wages that are usually less than $1 an
hour. That outrageous wage even goes for the incarcerated Californians who have put their

lives on the line to battle the state’s increasingly dangerous wildfires.
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